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Paris. Editions A. Pedone.1969,p.5.
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-1t:'i±';;:-7f ( Etat divise,divided sta"te. geteilter staat) ~1

71 ~ ::: 'll 'Ii 01 t>j ("1'-2) -1t: 'i±';;:-7f ~ -P:- ~ >H ,9.J .;;:- >11 "fr>lloj} V. oj "i 'H~

31.. ~.fr."5~ 31. !E'~ .5'. ol! % OJ: >II 1;" 51 4= ~ il" ~" ,.p+ t-l- >11 "5~31. V. r+ '

~ %oj~ £31. v.4=~.~4= r~.';;:-J-P:- r';;:-7f7f ~.il"~~

~ 4= ~ ~ 7f ""Jr+ J ("1'-3).:i1 "J ~1 ~ LJ! "-1.:i1 V. r+ •

\t"'~tfr+ J .( ... so-colled Divided Sta tes. such as Germany.

Gllina. Korea and Viet-Nam", It is nothing but the Bitua~"

tion that two governments oontinue to conflict with each

other"'{n One state".) (<r4).:i150. 'J'1lt~31.. v.tJ-.

~"71 ~ 'lJ -P:- 01 .oj.7J ::: "J ~l ~ LJ! "-14= til V. oj "i % -'il,,? 7f r ~

'i±~~Jt ~2~ ~~~'Ii~4= +"fr~tJ-4= ~~+ ~~.:i1v.4= ~

'}2) HammerbaclIer.Die volkerreclItl1che Stellung Vietnams

.. .<Ein Beitrag zur problematik der volkerrechtlichen

Situation geteilter Staaten).Vaduz, 1960;fondamentale-,"
"ment.Tellung und WiedervereiniguOg Eine weltgeschi

chtl1che Ubersicht. 1962 %<t..
-'f-3) r.:u.tJ-<.-J £.!f--"lJ" -1t:.~,9.J 'll~-"I~. ';;:->1]'ll.2J-'il".r"I. >11618

'!l ">1] Ii. 11111 01-"1·

"'r 4) "J. >II~ 152 1111 0 1-"1 •
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~n ~4~ §~ ~~ ~ 4~~£ ~~ ~~7f ~~ ~~4n

~. "~Zf5].:<J '1§~t:j.. t:j.PJ. ~~l·P·l ';:'7foJ"1 0 F ~ ~01 %-"_ y.

-'y-oj;,j ~tf-~~ ~};iJ7f -.'1:-".:!.;r-o-l~pliif~ ~o] '"J ... JI (-r5) 4n

-r "J- iif n ~ t:j. •

~ c1 Y. % 3il.-r~ Ii' -.'1:- 'it.;r-7f JI OJ) <Ii ~ ".J sJ ;:. 'i!.';:' ~ Ii' -it:- 'it.;:.

7f.nofn ~"1"]Ji ~o·1.-I7Jf 1i'-it:-'i±';:';;:fJlt:j. 4l= T~~I 5]n~.:<]

~y. 1Zf~'"J.Ii'-it:-'it';:'7fJl~ +~~4~ ~~ol ~-it:-#t:j.n~ •

"I :.P.J OJI Ai "PJ~ oJ ',1 • ~;oj ~ 'iC 'll "-1 ~OJI Ai -it:- 'it.;r-7f~ <Ii "J~

+"Jiift:j.n -r"J-iif~ oJ "J-:'. ··lJ· ...,pj.;: ;<j "-17f 'tl 4-~ii}71 oj "He

-r 5) ~ >1) Ai 2 >11 0].:<] '. .
-r6) W.Gould,An Introducticn to Internaticna1·Law.New

York. 1957. p.87.

-5-



01 ~..!j!--'J ("T-7) fB' %J ("T-8) fN' J • G. 'lIr-&-aJ ("T-9)

f G • 7J!-"" J ("T-l 0) f G • -X>l! J ("T-II) ';; ~:: i'-~ ~ >1).2.] % ~

OJ • %~ •. fllj!.§.'itJ ,oj] '·Pi-DJ~ -[-'i±~7f.5'_ ~ .:;j-%t:J-. fa· 7f

l!."!l£J ~ ~OJ.:It~ %~oJ ~ -[-'it~7f.5'_ ~-il-%~J2~Fe-til ("T-12) "!-.5'•

.::l.7f >1).2.]% fllj!.s.'itJ~ fG.~ojtlf-'lJ~ %~~ 7J"oJ -[-1!~

"T-7) State Department.4.3.1966. "The legality of U.S.

partioipa tio.n in the Defence of Vie tnam". Dpt. St.

Bul..28.3.1966. No 1396 et A.J.I.L .. 1966.P.565.

"T- 8) B.Fall.The Second Indochina's war. International

Aflairs. 1. 1965.

"T-9) N.J .G.Pounds. History and Geography: a perspective

on partition. Journal of International Affairs.

VI. J8(J964). no2:the politics of partition.

"T-IO) Gilbert aaty. Le statut juridique des Etats divi

ses. Paris. 1969.

"T- 11) G. Schutze. Vie tnam. in Te ilung und Wiedervereinigung.

eine weltgeschichtliche Uebersinht (herausgegebon

von G. Franz. Gottingen. 1963).

"T- 12) a.H.von der Gablentz. Teilung. und Wiedervereinigung

von Na tionalstaa ten, in: Kareana Quarterly, Winter

1965- Spring 1966. p.16.

"T-13) G.Hammerbacher. Die vOlkerrechtliche Stellung

Vietnam". Augsburg. 1960.
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r"'I.s'<TJol '-lj'l:!-of! 9-]%~9 *~o].oJ~"~"i!ol -'if-717f sj"i r.ij

;']DI-"CJ7f ~:>1j'li7~9-] 9"~5_ ~~:;Jj. ~oJol Zf7-f *"<;!sjiJ. utf

.~ ~ojtf. (-r14) >loJo~'1'-~ rD' F' .9_~.j[J~ 0J.£.9.j. r}J~

7j ..... "'lJ~ -!-<;!~7f,*.Il. 4-"CJl ~tf. (-r15)

"1A "'i r .Il. tf \.-1 J .;;L 4-;;J 'tl4- ":1 :: ,,~ 'iJ ~ . "'Hl5- <;!"J W'1 ~ oJ.

*~,%~. r"'I.s'<TJ 4~~: ~<;!~~,*.Il. 4:4- ti~~ ~<;!

~7f~ ~% ~~~ ~A~~ .~~~ V~4-~ titf.

rL.~~~~-*~~J~ ~9.j.~~ ~~~ r~<;!~~~~ ~~

,.~~%~. ~~ ~*%~I'~ ~-!-:;Jj.-!-<;!~7f,-!-<;!~7f ~~

9-1 ~<;!"(Hf-~ it"!l = :e "i 7f'ii"'i 'It 'it oj ~~4 7J£~ + ,·tf g:;Jj.

~~ ~<;!~7f'~~~ ~~~.Il. ~tf·

-r 14) Munch, A propos de la question allemande, dans:

Journal du drpit international, 1962, p.5.. . . -
or 15) D:F. O'Con~ell, The law of state succession, Cam-

bridge, .1956, PP. 5-6.
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(L'Etat divise est un phenomene nouveau,ne apres la

seconde guerre mondiale- et que est caracterise par l'

exsistence a llinterieur d'un Etat de deux systemes com- . /

plets de pouvoir du meme ordre qui, sans etre en etat de

guerra <?lvile, connaissent une tension qUiest, dans l.ID.8

large mesure, Ie reflet de celIe qui existe actuellement

dans l'ordre international entre les deux blocs.)(<r16)

-'l ) ~ -'i- 'i:I. ~ "a "I "-1 71 ~% -c 7J 5'_ "5H:-?il ~ <r "1 "3~-'<1 ~ .n ~

t+.!I (<rI7l.n ~"5~.n ~t+. .'E~ r"'r"l J 'c- -rp,fEI ~I c- o}T5'_J

~% -'tt+.!I (Les portions d'Etats div1ses presentent uune

stabilite inconnue des Etats en guerre civile. C'est pour-

quoi on parlera en Allemagne de "Kalter BurgerkI'ieg ", de

<r 16)

<r 17)

Luis Martinez-Agullo, L'Etat div1se, op.oit.,p.277.

Le statut Jur1dique des Etats divises, pp.oit.,

pp.ll-12.
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"Burgerkriegsahnlicher Zustand" ou de "latenter Hurger

kri"eg" guerre civile "froide." guerre civile latente.)(<rlS)

.il -"1 "1 -.5~.il ~ "I- •

ra .'7~"'J <4f..<H:- 1i'1-".!-';:-7~9-1 ;<l4f-.!Iorj. 1i'';:-;>i]'IJ-'.}9-] .!f--il:-"1

~~~ <r4.!1*~ ~ .!f--il:-~~ ~~~ ~~~ ~~ ~~~*~~

r~~.;:-~.!I~~; ~gorj. ~~ ~~~.il ~~.

qui,perststant en.droit,est provisoiremen.t divise entre

des sujets interna.tionaux qui, tous deux, possedent Ie

meme'statut d'Etat partiel du droit international.)(~19)

. '.

"r IS) ibidem, p.9L

'T-19), ibidem, p.112.
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"iT .'.} "t _7J t ;- ~%oI) :U"l"ii:- ;'t '1l: -or- 0.);011 ~i:- zf ':J -¥- ~ • ~ '\!

oil ~ oJ"<i i:- ':! ~ -or- 7.); 90] 'tI "4 ,» qj • -or- >II "4 7;! :<.J oil -e-7i ~ -rei- .

0] ~1 4f ~ 'lJ -'l ..2...5'- i:- t:j. OJ -or- >11:<4 oJ '» qj '0 "1 90] .JI. ~ '!l- 'lJ 01 "J

-&1 'at i:- ',I oIl"<i \.j.E+ t+ .TI. :U t:j. • AI 7J -'l ..2..3·_ ..!i!.. * '!!- -or- 7 fSj >I] 4j-AJL

Jlt '11- 7J "l ~..5'_ ..!i!.. ;'t '1l: -or- 7 f90] '1l: o,hl ::. 0.1 "I -q} t:j. • ~".:! -&}-~ , .:z.L

90)<>11 -i:;-7J;t -'f-.TI.Ut:j.· JI (-la persistance de l'Etat divise

qualifie de Gesamtstaat ( Etat global. Etat .originaire,

Etat latent,au. enoore. immanent) exclut une succession

internationals (sQutenue pour l'Allemagne, mats aussi

parfo1s pour Ie V1e.tnam). Cette persistance repose non

sur une volonte nationale unitaire(portant tout au plus

sur un droit moral a la reunification) mais sur un acta

juridique,un accord international, entre parties interes-

sees:les gouvernements de l'Etat divise en ExtretJ.e-Orient,

des Allies en Allemagne.

Cette persistance s' exprime j uridiquement dans Ie seul

maintien d'une capac1te internationals d'action deppurvue

de tout moyen d'expression. A la continuite de l'Etat
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global dans Ie temps, repond l'unite de l'Etat d1vise

dans Ifespace:un acta de division, quelque soit son orl-

gine, doit affeoter un meme Etat ce qui exclut la Chine.

Le statut de l'Etat divise peut etre originaire(Allema-

gne) ou derive (Coree, Vietham), reposant alors sur un

accord des autorites de l'Etat divise:)('1'-20)

r~~I,"I~ ~%~~ ~~~t %~ ~.~ ~47f ~,~~

'* ~;<I Er.£. ~>lI"J ~J-~l -¥-7~ &j H"eJ oJ '1'-'~-e, 0.pJ 51 e>j ~.£."1

%~~ ':;Pf~ • ~r71"eJ°l '* <sJ..g. 01 -¥-7~ ~l .!f. ~~-i OJ '1'-'lI7f ;<1
I

~J- "eJ ( .'£1: itJ ) OJ :;:;! 01 ~iol c+i:-, ~ol~. ~ 01 -& ~ ~~~ 'l! EJ

~ 'l! -q} ::: ~oJ 7CJ >~ ~eJ OJ ~7t~~1 nJ~l oJ1 ~ e>j..<i OJ j;~ ...t.J4:l 4-

~ 71 011 {C01 "1 • ~ ~ ':<'- ~71 -~ s_~i i= <lj .J.L~ 4-.£..<>f4;-~ 4-.£. ~

71 all -;r.o] ~ ••• JJ ( -les deux sujets partiels du droit inter-

national sont des Etats egaux dans la mesure ou,quo1que

provisoires dans l'attente de
,

Ia reunification,ils sont

stables et reg1ssent une communaute terr1tor1alement

definie et autonom:e. Autonomes, 11s ne sont pas souverains

car leurs droits et pouvoirs ne peuvent s'exercer que par

reference a l'Etat immanent qu'ils ne peuvent representer

'1'-20) ib1dem,pp.112-113.
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OU, engager a eux seuls •.. J 1"r21)

4- eJ ;: ao7,J. -¥- 5_ ",P~Sl, '\'! T S! 9,HI~ 71 et i'-I ':J."i r 7'[ "!i • 7Jr trj J

~4~ 01 ~~= ~o~£eJ~~ ~et· ±7,J.-i'-~ V~ r~trjJ~

Ij -i1.- 'r! "i'?r~ 'll "l .23. -"I c; 51~ tH S) .;;'- 7r 7f··· ,p+Jl 7j S) = Yl

~Jl ~~~ ~ li~~ ~~~ 1+~~ -¥-~51~~ ~.;;'-~ r~

~~J~ ~4-~ ~~~ ~~ ~~~et· ~ ~~~ ~+~ ~4

~ 'f-7JI~ -i'--i1.-.;;'-7f( ~o,j'\'!'ll-~~"i':o~ ~~ cJ"r~~.;;'-) 7f t~'-!-SI

*~.;;'-~* '~4Jl ~~~ ~ *'r!.;;'- ~~~ ~~~~ ~7f~

~ JId 'J .;;'-7~ r~}-oJ ~I Jet • "ti'Pi 7j 71 <>II ;: "d '\J ~ 71) 4;-..<J 0]

51Jl r"t<9 J 7f c,[t~~ rr '\J ".j.2-.5'_ -"14;-"l~ tf,-!-si ~7fJJ 7f 'E

~~et. 2~,-!- ~"i'~ r~I~~J~ ~+~ ~~ 4~~ C+~et·

01 ~~+<>II~ "d'\J"l~~01 ~C+. ~ ~~£~~ ~~ ~~~

+-i1.-"i'7f~ ~ ~~~.;;'-~ ±~ Ij±~~"r"r~ ~~~~.;;'-JJ~ ~

"<J'"1oi tHS! -i1.- 'if-"i' 7fit 01 -i'- Jl 51~ ril ,01 * 'if-.;;'-7f "·Hi <>II ~

~~ .;;'-~ ~ ~~.;;'-7~ tiet. ~~~ ~~ .;;'-~7f o}-~ ±~

*~-i'-<>II ~t~~ .~I51~~ ~~~.;;'-~ ~~~C+. ar~7f~~

rhjl"'-~J S] 14-.5:. "J.>H 0J.£-")'-!-<>II~ ~7Hsl -i'-:'..;;'-7f-F. ~

r'ljl",-~ J ~§I-.;;'-:;:}- II 'ljl.s~ ~J"T-~~j..;;'-JJ 01 ~j.,-!-sl -i1.-'i±.;;'-7f-:;'- -T

"<iI trJl ~ ~ 'II • 0] -i1.- <;±.;;'-7f~ ~ 'J .;;'-7f~ 'OjJl. 51 ~ ~ ~ ~ tpJ

.;;'-7f~ o}-~ r~~~J~ ~~~et.

"r21) ibidem, p.113.
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~ '1J <roJl ~ oj 7f;<] OJ "it!T31). fuJl-"-<3- J ~ 7J 4- \i ~'i±T7f2-fJ.!.

tf71oJj:: ~ ".1 ~ " "1 ;<]7f ~ tf J.!. ;<] ;<cjtfJ.!. ~ tf. (<r22)

.:::z.i;l71 <jJ {O-oJl f77).t9 J ~l 7J ~-'<5'- Ii' 'll "1.£.5- ;<14i-s.J~ tH~

T 7)'··· .!J.g. (iO- >11 01 Pi it! 'Il- .'L~ oJ. .'L;<1Lj- oJl .'L "1 %~ .or 'll:: Ii' ~ 'if

.;:- 7). .!J 7a 'il ~I 7J~] 7f 7.1 'll s.J oj 0~ tf ~.£.Lj- .:::z. <jJ 77)';<] ~ 01~f {O- >1j 7).

~g; ~~~~~ V~ ~it!").~ ~~ ~~~.£.~ ~t9J~ ~

~ ~ ;it% tf715_ ~tf .

.;:-~~~ ~~ ~~~~ ~~ ~ ~~~~ "~~ .or ~~~ T~

"4 .£. 5_ :: '\:!>.i .;:- 7f9.] '!J ~ '\! it! 9.1 ~ 7~ "';} -'<5'- "d .£. 5_. '!J ~ ~ .£.5_~ '\J.

,
~ W~~2 o}~ ~~~ ~7~~J 1~'~ *~~~ ~~~ ~~.

<r22} S.Bastid,Cours de droit inter"national public,

Paris, 1966-1967 :>J-±.
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~ ~eJ~7)-i:- ~-'l!-~7)-SJ -"14-~ 7Ph~i:-til. 01 -"14--€,- ~-'lJ'!J

-<J-9-J -T-7~9-1 -'I-~:tj0J. <r;>lI9-) ~7~;;' "1%~~. ,n La demons-

tration s'articule autour de deux idees tres simples:l'

Etat divise suppose la persistance d'un Etat global qui

autorise l'existenoe de deux sujets de droit internatio-

na 1. ) (<r 2 3) ,*.II "'J "'1 %~.II ~ ~.

~¥~~ +~~*~ ~~~SJ %~SJ ~~~7t~ ~~ ~~t

0\1 <>II oJ "<I ~~ 31J?-J Jl~ "'1 '3-~ '\J 7f ~ ~~ ~~ ~ 01~·

0] %~oJl "1 i:- 01~7,[:: *~~.7fSJ ~±:tj ..s;Ai ..1'_ .'ulj 5. %f oj ~1 0 "-

OJ uJ-:tj oJ. ~ ;Ad ~ ~-t -s-J Jl~ %-")<>IJ ~~oJ ~'i!-.£., r "il.§. '<I- J ", -"'-
" -,

oJ9-J 7J + ("T-24) <>II ~;>II:tj .°3_ ~ 'i'! >II ~E+ ~.II ~-c71- ~ ~Of.!2..

"T- 23)

"T-24)

Le statut J uridique des Etats divises,· a p.oit., p.6.

~~~ ~~~i:- ~4t ~~~ ~~~SJ ~~~~i:- 'i!-~

~ ~<r~ ~~~SJ ~~~; ~4 ~~:: *~~.7f7f ~

oj ~ 4i:- oj "J- ; ~ ~~ • ~o] -1l-i:- 1951 'd 9. ~ 8 oJ SJ f'i!
~~~L~J·~~±~~SJ~oj ~~; .4~t ~~~ ~

oJ "<I -¥-<>II -¥- oj 5-J ~ 'u-T ~ 7t ~:q- oj~ 01 "HI 5-J '3i~ .II

.!2..7] nlI,ro] oj , oJ oJ ':5'-~oJ * ~~ 7t7f 5-) 71 31 t~ "1 i:- , 0]

~~±~ ~~~~ ~~~~ ':5'-~~~~~ .~~~ ~~'3i~

0t <;[~ol~. Le statut juridique des Etats divises,

op.cit., pp. 23-30 ;>J±.
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71 .5'-_ %~ '* cj- •

+1~ +*~~~ ~~~ +.~~~~ ~~; ~~~ ~~ncj

~ ~~~~~~ ~~~7~ 1+~~ ~~ +1~.~1~~ ~~.

7f ~* ~X.~~~~~~ ~ ~~ ~~~~~ 1+~~ ~~~

oj ~-'il '\J ~J-~ +7n.9.] +*~ oJ. ~>11 ~ ~ 'll-%~£.5'-_Mj %~~~ ~>11

+~~ *~~~ ~~ n.••~7f; ~~~ *~ ticj-. ~ ~

01 -.'1.-"t~7f ol~ojl-'i "; ,,1 7J-3:~·0i°F '1 ~olcj-.

~ '{[ ~I ~~.s:. %f~.9.1 ••~7f~ 'if "'J"~ * ti cj-~ ~ "~.5'-_ -"] 4f-5J

x ~ ~ %}~.9.1 .0'J:~7f~ ;<il -i-Ail 01 ~ oj ~ o-J 9J. -3--& ~ 01 %~cj

~~~ ~~~~ +1~ +-.'1.-~~. ~47f ~~+~ ~~~ '{[~~

.s:. if~~ ~~~ ••~7f* '!f~'1 ~ ticj-~~ "f~ ~~~~

1.-~ c-d

-15-



Ii" ~ "l0J eJ{- ± ~ "PI :>j If .I. "ij"J-.ij .5'_~ oj ~.el :>j If tH= ~.g.

~'lI-~~ .9j.£.-1= °r'-1tj-. ,(!~~sl $.I.£.~ 7J-'l-0i1 "t"r..lJ-1= oJ-'r

~ol~ ~••~~~ ~~: ~:>j£~ ~~.9J ~~~ ~+~~

'fl tj-"l ~~ ~l-"Jol T~I tH= '0 i!j ~ ~0.10JeJOiI>l1 -'r-1= t110i1 ~tj-.

~"l ~~.9J .I.i!j~ ~ ~~~~ ~~~~ ~%tj-~ ~"l~~~

~~% ~~Oil 4~.9j 4+~'~ ~_~~ ~~~ 4~~ ~4~

: ;;!-"I %tj-i:- ~.g. 7r '0 % 0.1 01 tj-. '.11 (-'r25)

~0.1~, trHH:I JJ!. ~J-+: ".r".i ~. ~ 01 "l>ll tf.£.~ 'l1o'l-"l oj ~~]-.J]

(-'r26)"j-.TI. "loj~~cj, % >!1232t.0i1-1=1I···~°.1"1 71.]- "1".1 ("<1

'i=-25) Textes et documents pour l'organisation du monde,

Centre ct'etudes politique etrangere, Hartmann,

1956, p.80.

-'r26) Maurice Duverger. Constitutionset documents poli

tiques, Presses Universitaires de France, 1957,

p.295.•
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".1 {C-oJl"j • II "'0] 'ti'tl;: ",i;iil ~o.! oJ nJ~1 7-J-7~Qf tj -€<>I oJ pJ~ ~

§Ioil Sj-W9 71~s.J9:l9:ltj-· JJ C-'r28)"r.IL "-l<>l~~cj T >1) 1 ±oJl

-1=- II ~0J.;: -:1:-9.-9.- <f'- at ~ tHQ] -t?-:<~.;r-ol tj-. JJ (-'r29) "r.IL

7J!H a:.Q.j=~~ ttjA~.£..~_ T.1L"tl-ctJl ("En droit.llAllemagne est

res tee pour la Confederation helvetique un Etat. mais elle

nla plus la capacite en tant que puissance internationale.

En revanche,les traites conolus entre la Suisse at l'Al-

lemagne restent Juridiquement valables. "lC-'r30) <-r.IL 'iJ"~-o-l

-'r271 ibidem, p.300.

-'r28) Notes et Etudes Documentaires, No1249.21 decembre

1949.

-'r 29l

-'r 30)

ib idem.

M.E.Bathurst et J.L.Simon, Germany and the North.

Atlantic CommunitY,London, 1956;R.Schuster,Die Deu
tsche staatliche EXistenz im Widerstreit politi
scner und rechtlicher G-esichtspunkte.Munchen, 1963.
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"'} 1933 "d 011 r,,~ol -o-t J -"+ >11 i!: >{} -oJ "1'011 'i± t~<>j "8- OJ >{} oj %ij *
~oJ ~9;jtj-. 1959'1.! 5'ti 18 ~ 19 OJOJ7JS-J r:>1i"'l "~J ~ISJoIl"'i , 01

~~1 r~~J-"+ 1~~I rS·~~£Jt ••~ ~~: .~~

~~~ r*~~~J~ ~~~~SJ ~~4~ ~4*7f ~~ ~tj-~

'ct 'll~9;jtj-. rc.~I'\lJ ~J-'I-.s:. _:29-) zj-"'i~~% *t~<>j "8- 0J>{} Eij

.s:.~~ ~ 9;jtj-. (f-30 1945"d 5 ~ 7 °JSJ ~oJs-l ,;J-*~ "8-'1.!

HiS °JSJ rllil ~ 'ilJ 1!'ct 0lefoll.£. ~-'I-*sl ':!~~-:t::: ~oJsl

~>lI;<~oJZj: '\l"J-t}"I -1J.>E-<J-Eij7f ':!;<J-£j~' ~tj-~ 7Jf-~9;jtj-.

(f-32)

-r31l ibidem •

.2f:-,3~) H.Mosler,Die Beendigung des Kriegszustandes mit

Deutschland.und die Entwicklung des volkerrecht

lichen Kriegsbegriffs (sous la direction de), Max

Planck Institut, 1963 (vo1.37), Beitrage zum aus

landischen, offe-ntlichen Pecht und Volkerrecht.
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-!!:->JI:';' tjJ i! ~ 4- :lltf.D ( "Compte tenu de la Declaration de·

Berlin du 5 Juin 1945 •.. on doit considerer que l'etat de

guerre entre les Puissances alliees et l'Allemagne a pris

fin surrle plan des rapports entre Etat.s., 11 est main ten-
,

ant possible de regler Ie probleme de l'etat de guerre

qui ne subsistait des lors· que sur un plan de droit inter-

'" ~;iJSJ -~1Ltf.D ( la consequence necessaire d'une telle

disparition sst la oaducite de tous les traites et con-

venti ons.") ("r-34)"r.II. i! -i';--&- '-Ij "-I.II. :ll tf. .::z.i\i ',I 1956 cJ Oil

"r-33) Le statut jurid ique des iEtats d ivises, op.cit ..

p.39.

"r-34) ibidem.
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"i-i:- r l!. "J- L::. J :: ~ ~J- ".l Jf-ell ?II r,,}oj ~l J ~ clj~ tJIJ1..'l!~ o,PJ

%~'l1 ~>+ . r"toj iI J 7f 7f~ ~ 'd ~7J ell tJI~ :r~J- ~ ;>jJf--s!!~tf·

~o.i 1if9i r<+oj ~ J 9.J ~7J oj ':1 ~J- -i'-~~ ~7J ~.5'- 4±."J. tj) ell tf

7f "J>~"i0J r"f o)i>IJ 21 -If.2J'l!i: Jf-·oli5f.I!. :v.~'-l-.T,Alell r"r
~~J.2J tJI~'l!~ ':1~~Jf-.2J ~~~ ~~ %~4tfi=- ~~i=- o}

1.-] tf •

'.

1949 ';'\21

"J-~ Yj-'11~- 4-i=- ~ it ~ojt+. JI ("Reconnaitre Ie droit de

la R.F.A. a representer les interets allemands au dela de

·sea frontieres effectives est diffioilement conciliable

avec l'affirmation de la disparition du Reich car IB

'T-35) Zeitschrift fur auslandl sches offentllches Recht

und Volkerrecht - Max Planck Institut fur ausla

andlscnes offentliohes Recht und Volkerrecht,

{le1delberg(R.F.A.),1957-58 (vI. 18),Vol.kerrechtli

che Praxis der B.R.D. 1m Jahre 1956.
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,

nouvel Etat ns pouvait qu'avoir ete cree dans ses fron-

tieres de 1949 et ne pouvait done elever de pretention au

dela du territoire originaire.") ("'r36),,+:.: J1.'t!0I1 T-~ol. If

~oJ ~ ~JL5_iit-"1 '1§.il. "I~-'i 71 "l-';;-7foll qj% fI.ill.ij-'l~I, 'it~

% %-"1 011 ~I iit '9 • :il} >I1.s:J -<:- i{j ".1 3!t i{j '"l' 011 7f ".HI: "i'- ~ ct.il ~_

"J ~'l:lt+. (<r37)

W~l t+. "f ~r"'i T 4--.'1:-';;-7f 7f -\'1 At . 0171 Toll 7f'\l5J 4 ~ -"1 ~r5:-
i

::L ltj A-4 .Al.!?~ ~ i °pa "loj u4.il "1 "i'-i:- 'l:l t+.

01 "JoIl "'i -rB.! ,~ -"i- OJ 01\ "'i *'it.;;- 7f"1 oJ l:l};t.:i oJ ~ ~d 01 oj "iI >II

T ;1\ "cJ~ 5_ ,-pet If V~7r-~ ;,;I'-P-l -}-"'i-i- 7f 9-J- T71\~1 Jf-*~ 7tst

~l ~J7·n -~ *Ad~~- %~c9 ..!l!..o}- ~l- ~ ~ t-iJ 01 ~-& JL '* iil'iJ. T71\~1

<r36) Le statut juridique des Etats divisesipp;cLt.,39,

note 19; cf.F.Munch,Zu:n Saarvetrag v.27.10.L956.

Zeitschrift fur auslandisches offentliches Recht

<r 37)

und Volkerrecht, 1957-58 (vol.18).

Le statut Juridique des Etats divises,op.oit.,p.39.
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+~~7~ ~ ~~~~+.~~ ~~ ~~+.~~ ~4~ ~~~I

••~~ ~ .~~~ £~ ~~If~ ~~~ ~~~ ~+~~~~

f4~~J4~ ~~~~~ ~; ~ ~~~ ~~ ~+~ ~~;~

+,¥-ej '0 ~ -@:- 4 '!k:¥ltij £ r2-rojl] J ~ of! "'J ~ ~~ ill 4:: '"

oj '3i 4· ~r.5'-ol 'l1 0.1 +"J:-~ 7~9.] %>11 '\! oj 4·

~ti~ ~4~ 4«~ ~ti~7~~1 ~~ ~~~~ ~~~~:~~

~~£~ ~~ ~~~ f~~~J~ y~~ ~w~ ill~~ .• ~

oj '"J- '<! s! ~~ ~ &J-..<J If71 41 tij"<1 i:- ~ 'if~7~ Sj ~ '!j -"-1 '<! <>II "<1 ~

3i 'Jjj.5'_ ~ ~~ 'II 7J ~ "J:,I ~~hfojl ~ lfoj "<HJ'tt :zj- +~ ';;-7f

7~~~~ +~~~~~ ~~{t~~~ ~~~~~ ';;-~~'<!.of!

'<!"l\->l1 - 'lJ~*.g-. 4'-"f1".g-l 7~ "'J->lII] 7.J~~o-J°Flf~. ~>lI"-1'<!~1
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5-J o-J:tl i=-~ t~1f -i! :'..:z.'O'''J7r *t~.J1 "! "J-~ol J:l. o-J~ -Sj cl 011 "i

i=- .:z. ~~~~~ ~Sj ~4.J1£ ~V ~ :tl4.

±-'ll oj ~~ -,,] "J- 'll ":3 0]7] all -V:- 011 -t-~ t- %oJ ~ O1lo~t~.J1. 30-

OJ- 7~ :'. -'8-0,[ 0] oJ: 5-J o-J :tl 7] all ToJl -q}~.g. -!&,*~7f4"j-i=- "'f -0-1 'it
(

tr-i{!- 'T-"J-0I1 r./j'ij"i~ 7J T-q) "f 9.f 7'[0] r 7',,[ "!! • 7,7j- u:J J ~ %-'!!-~

~ ~ ~~~ :Uo-J~i=- ~'it~~~ :ui=- ~ ~+~,*~~ :uo-J

"i ~ ".1 ~J- ~ 7,} Sj ; 'lJ "-1 '» -'11 , ~ >1) 7.j 7J ".J oil 'i::-~ ~ T"1-. .JI ( -T- 3 8 )

'T-38) Le statut juridique d'Etats diuises,op.c1t.,pp.
112-113.
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x ~~ ~#x ~~. ~.~~ ~~~~ ~~~~ #~~ +~

';:-7PJ 'tJ"~t7j~ oJt:j.-li 5!-0j.°t ~ ~'li7j.?7j. ~;>I]s.JoJ°F ~"t.

~"j.:: "l;q-~2...s;. 4eJ -'8-°iUI 'tJ~ -c71,=- r7j.O/..s;. J 'i"d0]'-j.

Zoe,} J t!. O;i~ 'tJ ~ T4-"l * *'J ';:-;>II"-'l°J '11'4-°1 "1"1 :l':A.Jl,

P1:t1.a..s;.AJ-c r9j.0]..s;.j. -\i0;i-{';- ~"J: ll-i'--'8-~"-'ioll~J~ ~j".l.J

~j 'll~ "J:'i.C-t] 119-I~oIlJ1J~ ~j OJ.!J ( statement of intentiol! )

-r39) LIEtat divi se, 0p. cit., PP. 268-269 et note (23).

-r40) Le statut juridique d'Etats divises, op. cit .. p. 25

~. Zemanek, Die Volherrechtliche Stellung Formasas,

archiv des Valhorrechts, 1955-56, p. 308.
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011 ~. %ra t r.J2cf'-1J .m.T~ ~!*~ ~~J

.;r- 7}- 9-1 . ~4oJ ~l-c tft~ 41 .'l.:t]-.J2 91 ~ .;>j-0J

cf ~;<] oj., 7] ~~ ~~::: 'Ol:;;l}lj- T".!~ ~.a.

7j ..q- ...... J ( "r 4 J.J i'}.II. ~ 't~.IT :U :: <i] '\1'\1

~~~ *~.;r-* ~~~~~~ ~::: r~~.;r-*J ~~~ '\I~~~

* ~~~4 r~~~J~ ~~,~~~ V~~~ :Ucf.

*~~~ ~~cf. %~t~~ • .;>j-~~ 1+~~ 41%01 ~.J2 ~4*

I
~~. ~Afl OJ AJ pJ. -6JtlJ-.x.9f- r lltj ~ <} J ~ 78..!f-C>Jl-c tt DJ °a -9"~ oJ.
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*~~~ ~~~* ~~Ol ~~.~.~.~4~ ~+~~ ~4~1

~~ ~ ~~ +~~** 1~~ ~~~ .~~~ ~~~** ~~.

.I1. ( ~~ gJ . ~ + ). 2 "P4 ~ T.£ :u~ til ('tl-~ • r Iljj .5..\l- J ~ ~

+) JJ (.y.42) ti-~ "I '!j %~~ :u tj..

*t r'tl-~*1~ ~~~~~ ~~~~ q~~ ~~ ~ ~~JJ

('T-43) -f'r1i:.~.:;.1 ol~'*.I1. .lE%,jsj oj :U~9. -5- >J) Lt. -'1]62 tJ-

=1=-42)' Le statut juridique des' 'Etats divis·es t op. cit.,

p.113.

'T-43) Notes et EtUdes Downentaire's. n g 1.791 (.6 October

1953 ). P. 9.

'T-44) ibidem, P. 18.



~~~,.~~~* .~~* ~~~ ~~~~ ~~~. ~ ~~.

~"J:.5:.9-~ rill] e\t J 9.j 7J-il-0I] • .!E~ ~".!9-1 7J-il-oIj.5:.. zj- -¥-it-'"f7t

"tojol] '~~~ol :>il7J.'i!A"1-i=-. %~~7t"~-i=- 7t~a~ ~ 6J"J~.

rG.4~J~ r*~~ r~~~J* ~~.5:. ~ 7J-il-~~ ~~

t~~ ~7J.~ %~~ ~~* ~~~ ~~~,~".!~~-i=- ~*~~

,,] 011 '{[ "TI-~~ OJ.><I \!- ~~ ~ ~ ~ ~ '3J~.i 1l 01) Xl tt. JJ (4' 46 ) ~

.
~~~ ~~~ ~~.~~£~ ~~~~ ~*~~ ~ ~~t +

I .

'3J r;! ::L. 'lJ. ~011 9-1 %ij "<H-. ~.so. ~;il]~ *"'] %}7\ ~"l ~ ~ol -¥

oj~ '3J~j1:': ~ T ~7\ nJl-iC 01Y-. 0J:".! 019-J-7,[~ ~~ol -¥-

"1. *"H %~~7t9-1 "\";-01 al 7t'a.5:. -'f-%"I ~ °1 ~ Oil oJ Y-.

(4'47 )

4'45) Le statut juridique des Etats divises. op. cit ••

p. 56.

4'46) ibidem. p. 57.

4'47) cf. ibidem, p. 98.
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3. r IlII ~\l- J

,-
'9 71.,(1 ~ ;>I) .21 ~r+ .

(-Pront National de Liberation; F.N.L. _) Sj -"J--'J (-?-49)

-(s) 1965L;! 2~ 7'1/. 01+%;['» 77~Al.2j "]"iCSI 7~OJ. (-?-50)

.._--'------'---------
-?-48) L'Etat divise, op. cit., P. 269.

-?-49) Roger Pinto, Problemes juridiques et .esquisse d'un

reglement de Paix du Conglit VJatnamien, (dactylo_

gnaphie), P. 10.

-?-50) ibidem, P. 28.
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;;!::'. I 954 'it 7 11. 20 q,( -"I oJ .£-"1 y. 011 ~ 0-] ~i ~ "* 11 0;1 "'J,tr

~j>J 011 -"I"'tl- ;;! oJ 9i t:J.. (.or 51 )

"!'-51) Le statut juridi'lue des Etats divises. op. e it,. •

P. 42.

"!'-52) Le ,statut juridique des Etat,s divises. o,p • , cit ••

P P. 53 et 56.
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r A • II 01 -E- .!I ~

HIts influence on the actual fighting is probably more

remote than its protagonists will admi~. This reserva-

.
tion also applies to attempts to disrupt Vietcong suply

lines in South Vietnam and in Laos by air action ... I sUs-

peet that in the conditions of the present fighting in

Vietnam, the claims for the mili tary. as apart from ho-

rror,

4-53 )

"r54 )

"r55)

influence of bombing are also exaggerated: ("r55)

ibidem, P. 44.

Roger Pinto, Op. ci t., P. 30.

H. Eden, Towards Peace in Indo-China, 1966, P. 28.
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~. ~,~~~~~I~ r~~~~ ~~~ ~~~~ ~~~,r~

~ ~ .!Ls1-tl-~ 7J-¥--l!- ~ ~ .. *>ljl!'.\t~ a:.~~ ~ -\'-~ ~ (y 56)

~~ ~'~~71- ~+ ~ ~~ ~~~t~ ~~~.ti~£~.~~

~ ~+~ ~% -¥-~ ~ ~~ ~~~~71- ~,~~~~.

y56) Roger I?into. op.cit., p.31.
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rL • 'ii- 101 "I z,. - 0\-T.5'. J -l::- -S- 'Of" • r IlJls 'itJ • ~BJ:.£.Sj 7iI-\'-;;' 4! ~l

Oil 71 oJ ~tj-.Jl .!i..Jl. ~0J. Sj 7iI -\'--l::- T "l7J ..Jt (De bellat ion) Oil ~i

~ *1-s-Sj T ~47~tSj Sj4.~-l::- ~7~ ~~Sj *~~~-l::

$I~H· If..'i~ ? ~tj- .. ("r 57)?}.Jl Olt~t}.Jl ~tj- •

.:z.e.J ~. nJ-'l,! oj.2./- 7J-O] Olt~ oJ-tj-'iJ.. ~ ~~.5'. r .lIs\l- J-i;:- "J."J

~.5'. ~.Jl U~.£..2./- ~~~ ~~~.5'.~~.4 ~7~0I1~-l::- ~.5'.Sj

~V ~~~ ~~~~ T ~Sj .~~~7~ ~,Sj.Jl.~7~Sj 7iI-\'-

~-l::- *V ~~ T ~Sj .~~~* %~~ %~Sj~~7~: ~~

"';!: '1'-7~ iIi.Jl. ~ "l1.5'. • ~ oJ. Sj 7;j -\'- : T <9 7J ..Jt Oil ~ ~~ :;oJ 0I it

.Jl ~tj-'iJ..m'Of"~~~~4.~~.£.Sj 7iI-\'- ~~.tj-~ T ~Sj

.~~~Sj ~1t .!i.~Sj~-l::-*~ 4!~ ~.o] .~Sj~ ~~~.

oJ: ::. • 1945 'i 9 -'\! 2 OJ. "J.*%J-..Jt -'I- ~J 1951 'i 9 ~ 8 oJ. Ai"t~ r-'J

~~J:-'jc.jLJ~~~"f "'~AI:: ~"-i~.5'.-l::-(de jure) 0J.* "i!.5'. 01

~.Jl.~~ ~~~ .-'I--l::-.~ .~~"f ~. o]~~ *'Of" ~~0I1

Ai ~J.~'9 ~~ :;oJ.£. UOJ~.5'. *'Of"~ ~~~ .~.2./- 7,[01 *"J:'Of"

"r57) L'Etat divide. op. o.it •• p.272et p.274.
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a) ~~~I~ 1~ *~~7r-r~A~J

1954 ~ 7 ~ 20 Q,l. ;<11 "I "r~1 ~i ~i oJ"\! rOJ.'L-"1 y. J~I . :l.l oj ~i SI '

+1:1 ~I "',Hl ~ "il ~I sl t} '1 ,r-'I A~ J SI I7 .'L-';i °1 ~l"J s.J 'l;i ;: <1) ,

~7r7r EJ:~~ t-}>iIs.J S;j<j-. ~+ 1946 t;i 3 "1:16 '1i. .. -~,"I !=-.;LA J ~"J,ol

~oj~~~~.% ~~~ r~~J~I~~ <j-~ r~~~J ~1~~

-".t}s.J. ~r;<l-\i: t1%t-}.Jl. 'T-°J..!f-.lI.<>I1 Sltr"! r'il."U"roj,-+ J ~ %.:<1

'9 ~I !l.. iH 7'171 -". . '5H:· '5! ~ ~ %~-". '5}.Jl. :l.l 'l;i <j-. ~"1 '-+ 0]

,~~ ~'s.J~U.Jl.,%~ 12~6'1i. r1~~J~ ~~~-".ur~

A~ J uJ.'T-i'-&}~ol EJ:~H'l'l;i.Jl., %~ 12.1i! 19 "J.~l~ r .!8-"'J J "J:~J:ol

'5}-". ';5->iIs.J'l;i<j-. 1948~5.1i!28'1i.ojl~ "J* °d"'] 4\-°,Pil"1- 7r ~'i:l

s.J 'l;i '= <11 ,01 ;<J -'1-'= ~HJ. ~ r 1.:<1 oJ. J 1:1 "J -'l-SJ +71I~r-". ~~ .zj-'5}
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jJ. ~ 9i jJ. .::z. 'T-'£' -C- r,,} 0l.:g- J 0] '3;1.£. "'1 • 0] Oil 0] rllil.5.- tJ J .:g-:O:I-.;;r Sj

71~01tf.

0] %oJ: Tt}.'>:.O] J ".J -¥--C-. ~ "ltHi %"i ~ 9i i:-C1] • 19 49 ~ Sj ::z.

~ 't1 . ;<J. -;coJl i:- Ii" r?-J-1' J -¥-oi r"~ £. J "r ,,] oJl 01 E.- -c- roll -".tJ J {,- tH· .

tf··-:LC.j '-t ~.;;rSj tJ"J:-¥--c- o}~.£. >11.;;r'T-sI~r-ltsl "1·~"}oJl ~tf ..

cj-jJ. li"a ~ "i ~ '3;1.£."'1 • ::z.>11 1 ±i:- Ii" r"1l-".tJ J SJ °a K.i:- • *-=I"-¥

~ tJ-=I"~~ 4'-t~"'1.~~ **~~tf~cj-jJ. ~~4jJ. ~9itf.

17 .£."J. ~~j 0] +SJ oJ -¥-:.; .;;r7rSJ .;;r41 '\1"'1 71 "J:{'- tf g:ilr 7'[

tf.:'; 19 56 'it 1 0 ~ 2 6 oJ rllil -".tJ J .:g-:O:I-.;;r "-,i '\I ~ -;c oJl i:- Ii"~ '\J {,-

r"'r£.7J"!JI!ljJ -¥-DJ r'i 7Jd-J "~£.7Jr"l SI ;<J. ';:-0JSI ~0d- ~ 0J-~"] ~oF

Qtf ..... cj- jJ. ~ "i ~ jJ. ::z. >11 1 ~ 011 i:- 'Toil -". tJ J {,- t} '-t SI '\l! V~ jJ.

* 7Hl:SJ ~ if! -'tt .:g-:O:I-.;;r 0] tf .. cj-jJ. iPil ~ "i ~ tf.

rEHJ-J 1959 ~ 12 ~ 31 o,J.S1 r"1l-".tJJ 0J'T- .:g-:O:I-.;;r ~'\J ;<J.-1I:oJl-c-

u-ro!l-".tJ J ~ r'1H'J 011 "1 r"~ .'Pr"l J oJl 0] E.-i:- ,,}'-t sl ,'l- '\! q} ~j;1]

;<~ -i!= ;>II tf ...~ .;;r SJ "il:O:l--'1 '»-'8- '\! -;c >11 ~ ~ 'iJ 'it! 0] -;- B.\ ~ Oil 01 tf ~

<.}jJ.. li."-;[51 "i ~jJ..::z. >11 1 ~0I1i:- !1"f>liI-".tJ J sl "JK.i:- *-=1"011"1.

't-=l""r"j ,,}'-t 0] "'1 *7Hl: 01 tf .. cj-jJ. iPj ~ "i ~ tf.

~*~ ~{,-. 1954~ r>1I1.1I"}J~!'tsl "!+".i'doJl"1oj]~j~'3;1~

J 95 6 'it 7 ~ SI ~"i 7j i:- "J'~ 51 "I oJ- ~ 9i tf •

01 "J-0] 41 "J:OII 7\OJq} -11:"J:.;;r7r r"1l.stJJSJ T~i1"'1 0J"J- o]tf.

oJl"1,~11 >lI:O:I--'tt "J-"-l0i1i:- (1)-<11 >II SJ -11:~ (ilJAi! ~ 'l! •..(jjl) 71-i!=.>~ oJ

oJ 'l!SJ."J-:2:.~~ (1:11) "1 ~A.!f-;<~ ~J-"-lsi "H·% 1.1] 7r"j \i. ~jJ.
; ; -. ..
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~-E-<11. 0) o~.>:IU.j- tJ-~"lI~· 7Jftll"l ~-*I, "J 'l!"i.Jt. "O'-'U 7j-¥- 'M

'S -t!%~ £.~"'171.:v. ~tf. ("T-58)

.!E~ '"'l!'\! .. (Guerre groide,Oold War. Kalter Krieg) ~ '"tf

'\!~ ~~ >l1..<J:01l "'J:~ 71'€(.!E~ ;>J~)$ol .£.%~ -rt~~<11,

01 7jt~ ~~V.:v. -"J~ ~.4~~,~~.~~,4.~~ ~.~

"J »( Degel) 01 ';':-$01 sj 9i tf. 't!:"i! .£.£.~ • ~ ~ >lJ..<J: a -i'-~"J "l.£.£.

~ -'11 ~ ilj.:v. "'I.£.~ 9i t:t oJ ("T- 59 )

+~,,+~ ~~~ ~'~~17~ ftl12~ 4~~-t! ~~ ~~

7l~.>:1 7i oj ~ 71-r ~ +<>j.;[}'l!.~ tf g "'I- 7Jtf. ~. r ;;}-oj £.J ..<i oJ.

"T-58) I?aul Reuter, Institutions Internationales,

I?U.F.l?aris,1969. ~.58.

"T- 59) ;r .Malignon. Dictionnaire de I?oli tique, Editions

OUjas, I?aris. 1967. 1?179.
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.'L-'jJ>] i:"-'1 -i:-71-1=. ':!V~ ;i!.:;Vt'1l 31j, <!-A'1l-¥-Sf ;>:1'1l :>III ~0I1

~-¥-. ~~''1l ~I~ ~I~ ~2~ ~ ~5~ ~~. *4~

J>I ~Hl (ft.!'!') ~. ol~B·~ 1- ~~. ~o;:!A':!. q}"J.'LoIl XlOi-'iSf

01 ± °o'~Sf -'ll~ l! :tr%"J j~ oJ T"J"t1 -'lA"J -',j Zl oJ:-:t 7t".l -'1

4'-"1 >B*~ -N:->1IJ» "'t~.~ 71Sf *7~:>~

[ell 01%' ot-% J~ ::LJ>I "1 -'1 oJ "~7~7J:J>1

.'E-1= t.l! "J: -'3-011 ~7I1 • ~. <il £.-1= '-l- 4 7t -1I:o.J:'9 Jl 'Ii--'J'1'-J>17t

-;;- "I i1: 71 T;>:] *"" q} ;>:] "1 -~ tJ] "J: -'3-01\ ~ 711. ~. (\f q) , \f [1Ij1.s

\f J) .. ('1'- 60j £tJl ;>:1"J 7itJl ~ -1= l'I) • ::L 7t "1 71 "1 ~ 7itJl ~:: [tJ] "J: J

(Guerre civile) ~ . ':J Zl q} ~>1I'\H}Sf %oj 7t . Uoj 4. [ ~tJ] "J

~ "J: J"J .'L Sf Sf 0 I £. »- Jl~ -1= :;; 7it~ •

'1'-60) Raymand aron. Paix '!It .~erre .entre les nations,
Calmann-Devy. Paris. 1962, P.555.
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2. ~ OJ

~oJol *"J,,!711 't!. :;PJOlj- ::L -"171~ -q}"J.5:.~1 1-\,-9]

-tr--"~t~4. s:. 1948 t;i. 4-]ij~ tl{li%£. T'''.j't!. ojV~ 0(,"-1 -1H!

"j£.4'-"1~1 ±.'lJ.<~li~1 011t~ ~0lj-"1~£. ~"J~ -1t:<-J~£. %.:i1.7)

:: 1. ~J 7-'1 OJ. 71171 * .or i:- tHl 7)- "!.TI ~ eJ-.

1947t;i~1 .5'.~3I."l- .£j-"J-.oj~l:: ~~ f!t."-'JJ";i.¢J.!l.j ::i."J<>I1

4~~ ~OJ ~~: 4~!l.j 1711"1 ~~£. 1~4i:- ~oJl tlj-q}

ojv~ ~.£jv~* **~i~~ "!.:i1. ~~~eJ-. ::L~t~~ eJ-%~

3~20OJ~i:- 4~(·1 .±..*.~) tl{li£. T'~'t!. ojv~ ~~~

.$J.oj oJl "i ±. '\i 01 01,\!:t~711 "!,,~. -Ii- 71 Ti:- 71 E~ .~ 7)-tl{ li ~ ~l ~

~~.5:. *T4.:i1. 0\-"1"!.:i1. ~~~eJ-.

::L~ <jl • 01 ±. <.1 tl{ li ~l '\t,,] 2 "J "J. oJl ±. '\i "J ~ 'T- '11 <>I1"i i:- •

.:g. ...}<-J-.$J ~ Olj- .:g.-"'}<-J- -".}tl-<-J:;>JI tlj li %01 01 -"] «l <>II "i -1't 0J: Uol ~ •

71"l-~ .5'.~ ~~T'11%~I~.5:. ~~~~.~l~ r~~tl{I.oj~J*

7~-"1"! ~ ~i:-"11 • ±.i';'I. ".-l ~ T'11 oJl-"i ~ .. tl{ li ~ol "l-oj"-'l ~£. Dj

'U'°l "-J7fi~711 $] ');! ~ <-l-.

01 "1~loJl'<ii:- ~±.'t!. r~'\!. 0J.0J. tl{li .oj~l J (Deutsches

Vol hest. rat) 7f oJ "<l "! ~ ~ :: <j] • ~ ";j i oJ: ~ 71 i t~i:- ~ 01 oJ T

01 >112;jl- oJ. 0J.<~ li"l ~I i:- :::L .:f- :::L7)- 7..j-".j ~ ~J. ";j i oJ:01l tlj ~

r~OJ ~~J~ ~~~ *~ "!~~i:-~.~~~ tl{~~i:- 4.oj~

o,!<-J- (Sozialirtioche Einheit.opartei. S.E.D.) ~l -"].$Ji\-o1l .;j~
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.::LiCl-tI-"'l o-!,7J~1 9-"J OI 7}-o»"J +. Ii'0JoJ "t;!",;l.JlcJO] "i~"l.E..

~ Pl-~~~ ~~ ~~~ ~~~ ~ ~3~~~~1 %*~ ~li

~~~ *~n~4 . .::z.~~ +~"I-~"I-~~ ~~~~,~1~~

~~~.~~*",;l~ ~~ ~~A~ ~g~4 . .::z.~#"'l ~~*
i:. ~ ,
!.:., ..

"'{ ",.,;] :J:l4 • ~J- 7H-~ 95. 2 % • ~.Jl. -} ~ 6 6 • 1 %~ :J:l q .

'''i .*0J. 0,l'r ~:t1-~ (Deut.sche Demokrat.ische Republik) 01

, r "Jt"-J J.E..~ "J -U4~ 'ir'1J -tl-.:rr ~ -l=l'11 .°1 'ir"J~'. 0J-0J-~ ~I • -";-~

'\i;;J1 ~ %"1 %1-:;14-l= "I-".J % 71-",l ~ 019. ~t:-J:% *r~1 *01~
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';;-7f.1l-i::- Jrtf'-+SJ ~0.l nJ.~.1lol<-l--i:- nlTaj °J:o,""i~l JrT 7~~1

';;-7t.1l<-l-~ ~71~~ ~~ .~~*_.;;-; SJ';;-~. ~~tt-i:- ~;

.5'...5'..0o -,-c:
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. ".1~ :,,] "J-0I1 .lI..~ ~ o>J ~~ '-1- ,01~7,f{;- 'lJ 7.of 'C7j 011 Ai ,.'E~ *CJ:

~7l-0I1 "'J:~ '\! "H!;<~ OII"i, 01 ~7,[::: '9-'\! 0,1 'T .:g·~~S] oJ 7J-ol

7j~"6~7I] "l-"f~o>JO~ V ;;! 014.

4g~£,~~ %'9-~ o]~~{;- ~~~~ ~~ r~ ~* ~~

-T- 7~ ~-l 7j -"!- J] ct-i:- 7d:"] 011 Ai ~ -i:- , Ai '9-S] ~ 'lJ ->.of 7,1. "i :;:..j- 'I:J 77)-:"1

~ ~~ ~ ~~ ~ 7~~~ ~~~~% .lI..~ 4g~ ~4.

Ai '9-OIi Ai -i:- 1948 t;l 7 -1:1. 1 oJ ,Ai -"!-S] 3 'll "2:"1 'l:j Sj 11 7~ "T-

tl{ ~ ~ 01 ,p~oJ 7J- o,i '\! 011 ~:: r ~ 'if3. i:-S. J 011 Ai ~j j:J V~- ;;l-.TI

3~ 'll~o,iV~OII ~.~~ V~~ ~'lJ~ ~~~~,~ ~*~~

~ 7J-;<~sl ;<I1~OII -"J:~ o,i-=r-;t "17-h~~ 1948 L;! 9 -1:1. I°JOII-i:- -"]

~17l- d::;7JS.] 711 77)-71011 01.-S.'tl9;l-i:-"'], '971011:: 65 n,j Sf Ai'9- tl{ ~

s~ 5 oJ S] f"R "1 J tl{JUr %Ai ll-J 71-Zl~£ :'J-7l-~ 9i4. ~?-1.r"i

1949t;lS -1:1. a. Oil -i:- ~ ";j a. oJ: S] ~"oJ ~. .lI.. 711"'1 9;I.TI ,~ zj- "T- SI

-r 'il~£ -=r- "a 5-] o>J 91 -i:- "T-7 P} ~ SI ~ 'il :oj- zj- "T- S] j:J (L and tag)

~] "I~% 71"i, 1949 t;l 5-1:1. 24°,1.011 i?-~.r711 5-] Si.TI ~"it-"!-El

Jt'9% ".!:"~.~7Il 5-]9;I-i:-",I,ol ><iJjjol -)-£ 71~";j (GrUndgesetz)

014. 01 r71~'lJ.!J°lct~ +o>J-i:- '9-°,1. o,i·J-i?-~~-"l :'J--',1 ~

7}:>I1 S] -")-~7-l 01 oj -"!--lI:.-~ 0,1 "a Zl >tlj ~0I1 ,o,i .J-i?-~~ ~ Ai '9-<>11 7J-

~~ ~£+ ~7r£ 'il~~-i:- ~~ 7j-"!-~4-i:- n,j~~ ~~I~ ~.

~~>li.i 014. ~oj.}o,i 01 ~'\I{;- 7,!7j 7.of 0J. -o,{'\I01 01-'-1<-l-
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-"I "l011 tll *9 71 ~'\j 01 "-'I %'li t+~ •~ 'll ~I \OJ:1:~ ~tll dS";j ~

.;J%%j..Il 9.H-{:-.01~7J:{:- ~'\j~;>.j01I)i *~ ~01~.Il ~I-~tj-.
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'"'it '\t~!:ol' ~.;i<11."J:til.s:.."'i*~ ?~l~ii- 71'\!:~£ '1<!-'9V";!-'<j

~ 4.Il. "'J: "H!-711 5'J. 4.

~'lJ. 'ct "J- .:g-~~oJ-ol· "J;l1 ~'lJ. oJ oj ~ q.j '1<!-"'! 0J:~ 4- ~ -i:- 0

~~~~ii- ~~ ~~~ ";j~~~~ ~~~~n ~-i:-~~ <9+*

~}i ~~I"1-i:- ~OI4. ('1'-61) ('?62)

2j'- 61) g.CatY·.oP.cit •• ·PP.47~51 L'Etat .clivire ,op.ci t ••
PP.:166.", 267. ,

2j'-62) r 'lL'd J"5':->lI.£ '01-'%"-1' 'il-';l:-"1~oF .~y., <97l"'i-i:- .2.£"1
*'lJ.0l ,'ll'tlOiI"'i '~7J ~"'J:~7h1--i:- "<\-~ ~"d'1<!-i:- ellCil'. '*Jll- ''It~£ • r 1J. ".1 J-iI: >11 :t '., '~<Hl-·
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"3~~ ~~ ~oJ~ ~.~~ ~.~ ~~ ~~44~~~ ~.~
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-i=- ~ ~ .~~-£-£ ~.~oI"1 ~:~~ ~.: ~~~~~ 0]
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4.

4:-£-£ 01 "3$J: ~~~~ *~~~$J ~$J~~ ~~ ~*#

oj Ii'-'f- ~$J ~~~~ ~~J* *~-£-£ #.TI. ~-e ~ ~~~

-f;<jj'\l"<J~) <r;lf}-e ~41".J"<J$J -r>1]o}o-j°F 7l-~t}oj,.:E JI.-..J...<J-£-£

£ r~~~-£-£ ~~oJ~ ~:: ~~J~.TI. sJoJ ~g-£-£ ~41~

OJ.~ £ ~ .9.j "'! OJ. '1 :>J~ %-..<1 oi) 1'-fI.- -0) "J -zi sJ o-j ?J 4.TI. -f, 4 .

~ ~%~~~ -fI.-~~~4 ~-e A-..J.~ ~*. ~oJ.TI.. ~%~~~

"d. ~".!:£oi] "'3-'8~ tH-"-j -fI.-"-J:~7l-SJ °J.-¥--fl.-°14 ~.TI. ~%}-e

~ol· ~J-'i{t}4. -fI.-"-J:-~7l--i=- ~"'i %H"-j ~7l-£ -'9oJ ~o-j°F V

ca £.9-j- '<i '\l "--1 ",;, ~i 7} -T 7~ .9-j -¥--fI.- "'! OJ. ..<.!. >1] £ -fI.- r-] -'9 o-j ?J -i=-

~~* ~~-£-£ ~~~~~ -fI.-~~*4 Bj--i=- .ll.~~ ~ ~~~~
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.. aat divided State) ofl~ Ii' *3',1-~7]-.n (gosAmtstaat.Etat glaDol)

.oj oJ. 7~ ljj ~I tj.. -'€ ~,~.21 -"-1 'tl 't!. o:! :v o-j "'i.r.. ;"f- 7~ ~I -¥--1t--"-1 ~l

~~* *~~*~ 4~~ ~~~ ~ :vtj..~~ 01 Ii'+~~*.n

"~E- 7~ljj~ 't!.uJ-~7]-oJl"'1 +~ .;;J0,lc11 't!."J-oJl :Vo-j"'l~ 7]-"~~

~ ~(m)~ ~4~ ~~~ ~~~~4: ~~4~ ~~~-¥-*

7~~1 -¥--fl:-~7]-7]- "J:'J"5~71 '.i~1 ~7]-ii- 1i'-9d;<.i~7]-.n (Etat origi-

naire) "-J-.:i1 t]-~Dll 01 ~'''1~7]-~ 1 ;1]--"-1°.1. ~.r.. ~.:i1 "F~-"-1°.1.

~£ :vtj..~ ~~~ ~4~~ "-J-el~* ~~g~~~ ~~.r..~

llIJ.l'.\t.9-J 7J+oJl~ t]-~.9-] -:;r7]-;<J-"'J.0] °-J'4s.]o-j 7HI--"-1~~ ~>~i;]-
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.Il ~ cj-.

(Etat immaneut) 2E-i:- IT'''J-''~-'10J -';f7rd] (Etat latent) <-r.Il -qj:cj-.

:: <-1- 0 10-] o,Hi ~ -i:- (-r 7~.9.1) 'i +-qj: -'I-~"..j oJ "J -'H-d]

(eigenstandige Teilordnung im fortbestehenden Re ich) ('1'63)

,'T.63.) cit,edans:Lestatut Zuridique dis Etats divises op cit

p. 101
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'll-& ~-"J-~ 7r~1 iJ. ~-"~ 0J.£.~ zj-zj-oJ' .!I--fi:.~7r<>!l 7J..=<17l1. "5~~

~oln.t~~ ~+<>!It ~~~*~ .!I-~ • .!I-~~*. ~4~Vq

o~ 'OJ-ct-. 'tlA;[ . tllli~ '"1"11.01 ~±~7r~01 n, +;<~-~ tl1li~ '"1"

Ii' ~±~7r~.!l (Schrumpfataattheorie,theorio do l Etat re-

dUit) -"l- Ii' ~7]-<Jl-'J~.1J ( Kernataattneorie, thoor1e de l Etat
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*~~ .~~* 4~~ ~ ~~4 ~ ~~* ~~~ + ~~

-'I--1/,~7tojllil %:>1-"lli] _.5J4. 7J.~ 4d::~7t~~ '!i.o;i~.£.~ ~!'II'\l-"J-

9-] IT'-1/,~.Jl (dismemberment,dememdrement) 01 '-1- IT'-1/,E-J Jl (sece-
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7t7t ot t.1 4 t:-j- oj- :::L 7J --¥--"] .-<,! >l]"-Hl 'I!~ 'iJ oil ~ ~ ~-'t-'ii" 7t

-"1 --¥-*o]t:-j-JI (<r64 ) ~~.Il <r"J-iJ.Il~.Il, iJ.Uj7»"J-d:.~ f'li'-°,tt:-j-J

-;l-"d 71 :oJ:0] ,*0] "frl~l "iJ.£,$.) 0,!-'/--011 ~J-7J"-'l~'£' 4-1i:.tt7l1 >1]%-")

o-J~ ~.71°J- :::L'!St:-j-.Il '»-'i ~"'>J.'(!uJ-6'~~.ol "H"fr]-"l- %Odtt.71

U~ '3l{; Uo]t:-j-.JI (Das deutsche Reich ••• bestand auch 1945

Weiterjwenn auch die dUTch das O.G. goschaffens.Organisa-

·tion Vorlaufig in ihrer Geltung auf sinen Teil des R0ig-

hsgebiots beschrankt iet,so 'at doCh die B.R.D.identisch

mi t dem ~eut s chen Re ich) ('T- 65 ) a-j-.Il uJ"-11 -.-j "J: A1 -.-t.Il :J t:-j-.

'T-64) W.Marschall von- Bieberstsin. -Zum Problem dar volker

rechtlichen Anerkennung dar b~iden deutschen Rogie

rungen.Ein Beitrag Zur Diekussion uber die Rechtsl

age Deutechlands.-Berlin,1959,P.140.

'T-65) Entscheidungen des Bundo8verfassungsgerichts,Bd 6,

S 338.
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i=- "l-"3 (vocation) oj '9, 71"ll: (onganisation) ~£Ji~1 if'\!. ..<JoJ '9

.2J -'I-"l jE ~J.~-"'-.<J.2J .!i;-,\! "J 01 C+.TI. r'r! oJ- ..... J ~ *01.TI. ~ tj-. ~.

*'\! cJ.?"*~~%· "l-"<.J."J-~l 7<1-'1- (gouvsrnement de facto)-"'-

.1!..TI. V,i=- r"I~1rEl-0JJ {, r Die Identitatstheorie stent

sich also nicht eine Identitat zwischen B.R.D. und deuts-

chern Reich vor,sondern nur aine Identitat dar organschaf

tlichen.Stellung der ehemaligen Reichsregiorung.JI (?66 )

c+.n jE~J. -ol-.TI.. ~~"! F· A • nJ:{, r The Federal Republic do-

ss not exercise control over,nOr can it govern or legisl-,

ate for theSoviot Zone ••• lt is only in international ai-

fairs that the Federal government has' the sale right of

-Speaking for and ropresenting Germany as a whOls,both We-

at and East ••• This prima facie includes the right to ont-

er into treaties.But the Federal Government is not the

Government in· the East. It is therefore unable to render a

treaty effective in respect of the East.Hence it cannot

conclude treaties \Vhich require implementation in the Ea-

ot.Nor it appears,has the Federal Republic ever attempted

?66 )

?67 )

Marschall.Op.cit.,p,219

F.A',Mann •.Germanys present legal status revisited,

dans:The international and comparative law quarterly,

1967,p.796.
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zed as the case of dismemberment, secession, Or simple con-

flict of two governmente in one state,which give rise to

different interpretation of several phases of such stacee.J1

~~~ % 3il.4'-i= o\.~ ~~~%~~ ~~~.:il. ~et.

jl;<Jj.5C *CJ:';:-7]-9.\ '\l "1-"1 ~l 9.1 {-'l"a -'<I ~ >11 3 ';:-01 .~;;l:: 2';:- .,
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